
OF TKS STAT3 03’ CALIFOXiQA

On Septeillber 1, 1966, we sustained the action of
respondent 3’ranchise Tax Board on the Frotcst of appellants
Roger and Harriet Cunningham agains-l; a proposed. assesment o f
additional persona.1 income tax in the amount of $8,615.87 foI
the year 1954-. A timely petition for rehearing has been filed
by appellants pursuant to section 18596 of the aevenue and
Taxation Code;

In OUT prior opinion we held that where appellants
purchased property >lhich served as security for the purc’nase
price and a subsequent loan? both obligations being evidenced
by nonrecourse notes executed by appellants in favor of the
seller, ‘taxable incoiile was realized by appellants xhen’.they
transferred the property back to the seller. A$pellants, i n
their petition, primarily contend that we should ‘have ruled
as to the propriety of an alleged proposition of law that when
the disposition of property to the creditor results in
cancellation of indebtetiess, i;he amount of taxable gain is
limited to the net assets of the debtor after the .cancellation.

Appellants previo;lsly argued that lihere a twayer
was insolvent before and after a cancellation of indebtedness

‘resulting from a diqosition of property, there was no
realization of incone. They also argued that if a taxpayer
tms insolvent before the disposition of property but tras made
solvent, as a result t’heraof 5 the taxsayer krould realize income

‘only to the extent the assets exceeded liabilities immediately
after the disposit.i.on. The se arguziont s were disposed of in
our prior opinion by the finding that insufficient evidence
was presented to shox insolT]cncy, ~lessuxing, r,lithout  deciding,
t’hat appellants I solvency or insolvency is relevant here. !’

App ellant s have 20% cited aqy case r&or have we
discovered any in which income -upon the disposition of prcgerty
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securing a z~onreco*~Wse obligation ITas held to be limited by
the momt of the net assets of a trmsfero-v. ~110 ~2s s o lvent

T h e  AnDeal  of Rocco  Idi.22,__ .____--
.

If the indebtedness of a tazqayer  . i.s
canceled or forgiven in- tr’nole or in nart

without 3 ayment  , the amount so canceled
or forgiven constitutes incone to the
extent the value of the property of the
taxpayer exceeds his liabilities
irmedic tely after the cancellation or
forgiveness . . . .

The tra_nsfer under t h e  circumtances  of appellants’ case,  of
property securing nonrecourse obligations aoes nob, in our
ogirrion, result in a cziceLc.lqtion or forgiveness of
indebtedness trit’nout p aynent wit’nin the meaning  of section
l-7191.

All other contentions uade in the petition for
rehearing were t’noroughl-y revielVV’ TITnd and disposed of in our
prior opinion.

therefor  ‘i
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I’l’ 1;; yj_.za-ay o;yQzx$J, 8.3 jJJ3sxg  J&i> ~~C~~iJtJ,  pur SUaBt

to section 1.85?6 of the Revenue and Taxation Code, that the
petition for reheE,ring of  the appeal of Roger ZUI~
Barriet Cumlingha;ri; from the action of tine Franchise Tax SOE??d
on their protest against a  proposed asse:smeFt of additional
personal_  &cone tax in t’he mount of $3,01,5'.,b7 for the year
195k, be and the szne is hereby denied and tnat our order Of
September 1,’ 1966, be ad the sme is hereby affirmed.

gone a t  Sacramento this 23Td day
o f November , Zqualization.

.

- -
._

, Secretary

, Member
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